
Chief Heritage Officer 

Heritage & Culture Branch 

Government of Western Australia 

Department of Indigenous Affairs 

1st Floor, 197 St Georges Terrace, Perth WA 6000 

 

26 June 2012  

 

 

Dear Sir/Madam 

 

 

Re: Review of the Aboriginal Heritage Act 1972 

 

I wish to make the following submission to the Review of the Aboriginal Heritage Act 

1972.  The Discussion paper describes seven proposals to “regulate and amend” the 

Act “for improved clarity, compliance, effectiveness, efficiency and certainty”.  The 

proposals in this discussion paper do not provide adequate information for all 

stakeholders, particularly the indigenous community to provide informed comments.  

 

While the Minister may pronounce his pride in the 40 year history of the current Act, 

the reality of the Aboriginal Heritage Act in WA is a story of failure and disservice to 

the Indigenous citizens of WA, their culture and heritage and the broader community. 

A good deal of these failures can be attributed to the dysfunctional operation of 

Section 18 applications. 

 

A number of the proposals suggested as part of these reforms apply specifically to 

aspects of Section 18 approvals which allow certain parties to undertake activities on 

areas of Aboriginal heritage significance with Ministerial approval – even if the 

traditional owners are opposed to these activities. Mining and local government 

activities account for many Section 18 applications. 

 

Unfortunately the proposals in this review seek to weaken the protections offered to 

Aboriginal heritage by reducing the controls required to obtain a Section 18. This 

compounds the problems identified by the Auditor General which found that; 

 

DIA has not actively monitored if operators are meeting the conditions placed on 

them under the Aboriginal Heritage Act 1972 (AH Act). This means that registered 

Aboriginal heritage sites could have been lost or destroyed without the State 

knowing or taking action   (Auditor General Western Australia –Report 8 Sept. 2011.  

Ensuring Compliance with Conditions on Mining. p22) 
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The Auditor General‟s report also found that the DIA only inspected sites in response 

to complaints and did not follow up on compliance measures and took no 

enforcement action when it was found that actions on these sites were non-

compliant.  The Auditor General concluded that; 

 

DIA has not been inclined to take action on non-compliance with heritage conditions 

and that its legal capacity was somewhat restricted: 

 

 DIA has consistently failed to follow up when operators have not submitted 

progress reports or taken voluntary corrective action when a Section 18 

condition has been breached. Non-compliance with conditions could for 

example be an operator’s failure to erect suitable fences to protect a heritage 

site or, actual damage to a site. 

 DIA cannot pursue matters more than 12 months after they have occurred. 

Three cases in the last two years could not be acted on as a result of this 

limitation. 

 DIA can only take formal action through the courts. It does not have authority 

to issue fines.  However, it has the power to issue warnings and directions, 

but has not used these powers. (p.23) 

 

If this is the approach that the DIA takes in relation to the Section 18 process in a 

mining context, then it is unlikely that more stringent enforcement is taking place with 

respect to section 18 applications from the non-mining sector.  

 

In short, the current system is failing to protect Aboriginal Heritage in WA. 

 

Proposal One 

 

Inadequate information has been provided to comment on the proposed amendment 

to the Act to implement regulations. Any dilution of definitions or reduction in the 

number of sites registered cannot be supported. 

 

Proposal Two 

 

Any reduction in the number of registered sites or removal of existing entries or 

restriction on new entries is not supported. 

 

Proposal Three 

 

There is insufficient information to determine if this proposal will strengthen the Act. 

Auditing and compliance of regulations to ensure heritage protection requires agency 

resources and expertise. There is insufficient information provided to suggest that 

the DIA will be equipped to provide this. 
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Proposal Four 

 

This proposal amounts to fast-tracking consent to undertake activities on significant 

Aboriginal heritage sites, without adequate assessment of impacts of the activities. 

For example, local government may seek to engage in herbicide spraying on a 

significant site under the assumption that this is a „safe‟ and „routine‟ operation. The 

herbicides may have a detrimental and unintended effect on the availability and 

quality of customary foods and medicines on the site. Neither the DIA, the LGA or 

those consulted may be in a position to assess the impacts of such activity prior to 

the activity taking place. Yet under this arrangement, damage to cultural values may 

occur and not be evident for some time. There are currently insufficient protections 

available to Aboriginal heritage to support this proposal. 

 

The objective of this proposal appears to be to provide a more flexible and cost 

effective alternative to Section 18 consent. In other words, it appears to be driven by 

what is convenient for the Department and proponents of activities, rather than the 

effectiveness of protecting Aboriginal heritage in a rigorous assessment process.  

 

Proposal Five 

 

The proposal to engage in cost recovery for services by the Department is explained 

by the need to engage more effectively in “day-to-day matters”. The issue of tying 

fees to services raises the issue of expectations from proponents that such 

expenditure may secure an approval for activities they wish to undertake. Any 

legislative drafting to enable this fee for service arrangement should explicitly 

indicate that there should be no expectation of an approval derived from the fee. The 

need to implement these charges also suggests that the Department is underfunded 

by Treasury to undertake the important activities ascribed to it under the Act in terms 

of compliance and enforcement with Section 18 (as noted by the Auditor General in 

Report 8, 2011.)  Treasury should review its allocation to the department to ensure it 

is sufficiently resourced to undertake its fundamental role. 

 

 

Proposal Six 

 

The proposal to remove the „risk‟ that Section 18 consents may be technically invalid 

because of the definition of “the owner of any land”.  This appears to be driven by the 

need to add another layer of „protection and certainty‟ for proponents who wish to 

undertake activity on a site that has Aboriginal heritage significance.  The justification 

that it can be time consuming and legally complex to determine ownership suggests 

that proponents are kept waiting by the Section 18 process. This proposal is not 

supported as it undermines the objective of the Act. 
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Proposal Seven 

 

While the EPA currently assesses and provides advice to the Environment Minister 

on the extent to which Aboriginal heritage will be impacted by a proposed 

development, much of that information is provided by the DIA and ACMC. This 

proposal suggests a separation of these processes allowing the EPA to assess EIA‟s 

for proposals independent of Aboriginal heritage considerations. It is suggested that 

such advice will be provided separately to the Environment Minister by a different 

agency, presumably the DIA and ACMC. 

 

Unfortunately this model does not necessarily allow for an integrated response from 

the Chair of the EPA to the Minister in consideration of impacts on Aboriginal 

heritage from any given proposal. While the DIA and the ACMC may have a great 

deal of expertise on significant heritage sites, they may not have the necessary 

environmental science expertise to assess the impacts on those sites. This proposal 

effectively encourages separate „silos‟ of governance and advice and would not 

support advice from the Chair of the EPA that considers more subtle environmental 

impacts from development proposals on Aboriginal heritage sites.  

 

As an example, an industrial development on a given site with no significance may 

border a site with high Aboriginal significance related to groundwater, springs or 

wetlands. It may be known that the industrial development is likely to generate 

groundwater contamination over the life of the operation. This contamination may 

eventually impact upon the adjacent site diminishing heritage and cultural values 

associated with the water features on that site. 

 

If the EPA cannot produce an assessment that takes into account the Aboriginal 

heritage features of the adjacent site because it must be restricted to an 

environmental assessment of the primary proposal site, then likely impacts upon 

Aboriginal heritage may be lost in the process.  

 

Interagency communication during such assessments is essential to ensuring 

protection of significant sites is maintained. As such this proposal is not supported.  

 

In conclusion 

 

The statistics related to the number of Section 18 approvals given to developers and 

industrial projects provide a sobering record of how little indigenous heritage has 

been protected in WA. The failure of indigenous engagement related to the Section 

18 process is serious and it continues to undermine the objectives of the Act.   
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This discussion paper makes no mention of the principles and articles contained in 

the United Nations International Declaration on the Rights of Indigenous Peoples.  

Australia signed these articles and our international reputation as a humane and civil 

society in a global community is enhanced by this.  However, the changes proposed 

by the Government and addressed in this submission do not appear to accord with 

such articles.   

 

I attach the relevant international articles as „Annexure A‟ to this submission.  I urge 

the Government to deliver outcomes that uphold these principles for Indigenous 

citizens of WA, so that sacred sites and cultural heritage are protected now and in 

the future.  

 

Yours faithfully,   
 

 
  

Adele Carles MLA 

Member for Fremantle 
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ANNEXURE A: 

 

Excerpts from the „United Nations International Declaration on the Rights of 

Indigenous Peoples’ 

  

Article 11 

1. Indigenous peoples have the right to practise and revitalise their cultural traditions 

and customs. This includes the right to maintain, protect and develop the past, 

present and future manifestations of their cultures, such as archaeological and 

historical sites, artefacts, designs, ceremonies, technologies and visual and 

performing arts and literature. 

 

2. States shall provide redress through effective mechanisms, which may include 

restitution, developed in conjunction with indigenous peoples, with respect to their 

cultural, intellectual, religious and spiritual property taken without their free, prior and 

informed consent or in violation of their laws, traditions and customs. 

 

Article 12 

1. Indigenous peoples have the right to manifest, practise, develop and teach their 

spiritual and religious traditions, customs and ceremonies; the right to maintain, 

protect, and have access in privacy to their religious and cultural sites; the right to 

the use and control of their ceremonial objects; and the right to the repatriation of 

their human remains. 

 

2. States shall seek to enable the access and/or repatriation of ceremonial objects 

and human remains in their possession through fair, transparent and effective 

mechanisms developed in conjunction with indigenous peoples concerned. 

 

Article 18 

Indigenous peoples have the right to participate in decision-making in matters which 

would affect their rights, through representatives chosen by themselves in 

accordance with their own procedures, as well as to maintain and develop their own 

indigenous decision-making institutions. 

 

Article 19 

States shall consult and cooperate in good faith with the indigenous peoples 

concerned through their own representative institutions in order to obtain their free, 

prior and informed consent before adopting and implementing legislative or 

administrative measures that may affect them. 

 

Article 25 

Indigenous peoples have the right to maintain and strengthen their distinctive 

spiritual relationship with their traditionally owned or otherwise occupied and used 

lands, territories, waters and coastal seas and other resources and to uphold their 

responsibilities to future generations in this regard. 
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Article 26 

1. Indigenous peoples have the right to the lands, territories and resources which 

they have traditionally owned, occupied or otherwise used or acquired. 

 

2. Indigenous peoples have the right to own, use, develop and control the lands, 

territories and resources that they possess by reason of traditional ownership or 

other traditional occupation or use, as well as those which they have otherwise 

acquired. 

 

3. States shall give legal recognition and protection to these lands, territories and 

resources. Such recognition shall be conducted with due respect to the customs, 

traditions and land tenure systems of the indigenous peoples concerned. 

 

Article 27 

States shall establish and implement, in conjunction with indigenous peoples 

concerned, a fair, independent, impartial, open and transparent process, giving due 

recognition to indigenous peoples‟ laws, traditions, customs and land tenure 

systems, to recognise and adjudicate the rights of indigenous peoples pertaining to 

their lands, territories and resources, including those which were traditionally owned 

or otherwise occupied or used.  Indigenous peoples shall have the right to participate 

in this process. 

 

Article 28 

1. Indigenous peoples have the right to redress, by means that can include 

restitution or, when this is not possible, just, fair and equitable compensation, for the 

lands, territories and resources which they have traditionally owned or otherwise 

occupied or used, and which have been confiscated, taken, occupied, used or 

damaged without their free, prior and informed consent. 

 

2. Unless otherwise freely agreed upon by the peoples concerned, compensation 

shall take the form of lands, territories and resources equal in quality, size and legal 

status or of monetary compensation or other appropriate redress. 

 

Article 32 

1. Indigenous peoples have the right to determine and develop priorities and 

strategies for the development or use of their lands or territories and other resources. 

 

2. States shall consult and cooperate in good faith with the indigenous peoples 

concerned through their own representative institutions in order to obtain their free 

and informed consent prior to the approval of any project affecting their lands or 

territories and other resources, particularly in connection with the development, 

utilisation or exploitation of mineral, water or other resources. 

 

3. States shall provide effective mechanisms for just and fair redress for any such 

activities, and appropriate measures shall be taken to mitigate adverse 

environmental, economic, social, cultural or spiritual impact. 
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